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ON  THE  LOOKOUT  FOR 
CONGRESSIONAL  NIGHT  RIDERS 


Once  it  was  easy  to  spot  an  attack  on  Indians. 

Fear,  misunderstanding,  and  racism  fueled  brutal 
assaults  on  tribes  by  cavalry  riders.  Today  in 
Congress,  fear  and  misunderstanding  continue  to 
fuel  attacks  on  tribes  that  are  more  subtle,  but 
similarly  unjust.  They  come  in  the  forni  of  legisla¬ 
tive  processes  that  avoid  thoughtful  deliberation 
and  meaningful  govemment-to-govemment  con¬ 
sultation,  and  that  trample  on  tribal  sovereignty. 
Like  clockwork,  the  annual  practice  of  attaching 
anti-Indian  legislative  riders  to  the  Interior 
Appropriations  bills  has  started  again. 

Appropriations  committees  are  technically 
barred  from  including  policy  language  in  their 
spending  bills.  Authorizing  committees  are  sup¬ 
posed  to  write  the  laws  governing  the  use  of 
federal  money.  Yet  it  has  become  a  common 
practice  to  attach  carefully  crafted  legislative 
riders  to  must-pass  spending  bills.  In  Indian 
affairs,  this  tactic  is  often  used  to  circumvent 
consultation  with  tribal  leaders,  to  avoid  scruti¬ 
ny  by  lawmakers  familiar  with  the  unique  con¬ 
cerns  of  Indian  Country,  or  to  reduce  the  likeli¬ 
hood  of  a  presidential  veto.  The  increasing  use 
of  policy  riders  represents  a  particularly  unset¬ 
tling  trend  in  a  policymaking  arena  where  inter¬ 
governmental  consultation  is  so  very  critical. 

After  appropriations  committees  complete  work 
on  their  Interior  Appropriations  bills  and  a 
report  is  finally  printed,  tribal  advocates  must 
scan  through  hundreds  of  pages  of  technical  lan¬ 
guage,  looking  for  riders  that  might  be  only  a 


single  line  of  text  nestled  obscurely  in  the  mid¬ 
dle  of  a  seemingly  unrelated  paragraph.  Further, 
advocates  must  remain  vigilant  for  riders  in  the 
form  of  amendments  throughout  the  appropria¬ 
tions  process. 

This  year’s  policy  riders  came  as  no  surprise. 
They  include  the  familiar  assaults  on  tribal  sov¬ 
ereignty,  the  rolling  back  of  the  federal  trust 
responsibility,  and  legislation  to  limit  the  sover¬ 
eignty  and  self-determination  of  individual 
tribes.  There  is  hope  that  tribes  and  their  advo¬ 
cates  will  successfully  turn  back  most  of  these 
troubling  riders  once  again.  But  each  year,  tribal 
sovereignty  and  self-determination  and  the  com¬ 
mitment  of  the  federal  government  to  fulfill  its 
promises  seem  to  be  eroded  further.  Many  tribal 
leaders  express  frustration  that  despite  every¬ 
thing  tribes  have  given  up  over  the  past  two  cen¬ 
turies,  they  continue  to  be  forced  to  compromise 
further  when  non-Indians  want  to  take  some¬ 
thing  from  them. 

The  tribal  advocacy  community  needs  your 
help.  Please  contact  your  senators  and  represen¬ 
tative.  Urge  them  to  reject  any  controversial  leg¬ 
islative  riders  to  spending  bills  that  will  affect 
Indian  tribes.  Contact  the  President  and  ask  that 
he  send  a  clear  message  to  Congress  that  he  will 
veto  any  appropriations  bill  containing  these 
controversial  anti-Indian  legislative  riders.  At 
the  very  least,  tribes  deserve  a  full  hearing  and 
full  consultation  on  matters  concerning  their 
welfare  and  sovereignty. 


Page  2 


FCNL  Indian  Report,  Summer  1998 


THE  ‘98  RIDERS:  A  CASE  STUDY  IN  BAD  POLICYMAKING 


Federal  Trust  Responsibilities  Shirked.  In  centuries 
past,  as  tribes  entered  into  treaty  agreements  with  the 
federal  government  and  ceded  vast  tracts  of  land  to  the 
U.S.,  the  federal  government  promised  to  ensure  the 
welfare  of  tribes  in  perpetuity.  Today,  Tribal  Priority 
Allocations  (TPA)  are  one  of  the  principal  funding 
mechanisms  through  which  the  federal  government 
attempts  to  fulfill  these  trust  responsibilities  to  tribes. 
While  TPA  has  provided  vital  resources  to  tribal  govern¬ 
ments  for  community  development,  social  services,  gen¬ 
eral  assistance,  housing,  education,  public  safety,  and 
governance,  the  funding  has  never  been  sufficient  to 
meet  the  pressing  needs  of  most  tribes.  Now  Sen. 

Gorton  (WA)  has  added  a  provision  to  Section  129  of 
the  FY99  Interior  Appropriations  bill  that  would  redis¬ 
tribute  those  inadequate  TPA  funds  based  on  rankings  of 
tribes  by  per  capita  wealth. 

Section  1 29  calls  for  tribes  to  inventory  and  report  all 
tribal  revenues  and  resources,  including  unexploited  nat¬ 
ural  resources,  to  the  Bureau  of  Indian  Affairs  (BIA). 
Based  on  these  reports,  the  BIA  would  determine  the 
10%  of  tribes  with  the  most  resources,  take  50%  of  their 
TPA  allocations,  and  distribute  the  funds  to  the  poorest 
20%  of  tribes.  Those  tribes  that  do  not  or  could  not 
comply  would  lose  all  TPA  funding. 

Many  tribes,  wealthy  and  poor,  feel  that  Sen.  Gorton  has 
introduced  a  legislative  chainsaw  in  an  area  where  surgi¬ 
cal  precision  is  required.  This  provision  would  provide 
perverse  economic  incentives  for  tribes  to  liquidate  their 
assets  and  exploit  their  natural  resources  (including 
uncut  forests,  underground  mineral  deposits,  and  other 
natural  resource  values  that  they  would  prefer  to  con¬ 
serve)  in  order  to  cover  basic  tribal  government  services. 
It  would  create  a  strong  disincentive  for  tribes  to  pursue 
economic  development,  at  a  time  when  3 1 .6%  of  Indian 
people  live  below  the  poverty  line  and  tribal  unemploy¬ 
ment  averages  56%. 

The  provision  is  grossly  arbitrary.  Rough  estimates 
based  on  current  information  suggest  that  the  last  tribe 
within  the  top  10%  bracket  (which  would  lose  50%  of 
its  TPA)  and  the  next  tribe  on  the  list  (which  would 
retain  100%  of  its  TPA)  command  almost  identical 
resources.  The  provision  fails  to  consider  tribal  needs, 
and  neglects  federal  treaty,  trust,  and  statutory 
obligations. 


This  approach  is  unfair  to  tribal  governments.  State  and 
local  governments  have  never  been  forced  to  disclose 
assets  and  revenue  that  are  unrelated  to  federal  funding, 
and  are  not  penalized  for  generating  such  revenue. 

While  tribes  are  fully  and  publicly  accountable  for  all 
federal  funds  they  receive,  like  other  governments  they 
are  not  required  to  report  unrelated  government  rev¬ 
enues.  This  proposal  would  not  only  unfairly  single  out 
tribes,  but  in  all  likelihood  would  actually  reduce  the 
funds  available  to  needy  tribes  due  to  the  cost  of  quanti¬ 
fying  their  revenues. 

Finally,  Section  1 29  directly  circumvents  the  process  of 
deliberative,  consultative  government.  A  task  force, 
established  at  the  request  of  Congress  and  made  up  of 
tribal  and  federal  government  representatives,  is  already 
working  to  develop  constructive  and  fair  solutions  to  the 
concerns  raised  by  Congress  about  the  equitable  distrib¬ 
ution  of  TPA.  The  task  force  held  its  first  meeting  in 
June  and  plans  to  complete  its  work  by  early  1999.  The 
group  should  be  allowed  to  complete  its  work  and  make 
its  recommendations  based  on  careful  deliberation  and 
consultation  with  tribal  governments. 

Tribal  Self-Determination  Undermined.  The  Indian 
Self-Determination  and  Education  Assistance  Act  (PL 
93-638)  authorizes  tribes  to  enter  contracts  with  the  U.S. 
under  which  they  may  administer  their  own  programs 
and  services  to  Indian  people,  a  role  previously  carried 
out  by  the  BIA  and  other  federal  agencies.  The  goal  of 
this  law  was  to  decrease  the  historically  dependent  sta¬ 
tus  of  tribes  and  increase  the  capacity  for  tribal  self-gov¬ 
ernment  on  reservations.  The  Act  requires  that  the  feder¬ 
al  government  provide  funds  to  cover  reasonable  “con¬ 
tract  support”  costs  which  the  tribes  as  contractors  incur, 
but  which  a  federal  agency  implementing  the  program 
would  not  incur.  The  FY99  Interior  Appropriations  bills 
in  both  the  House  and  Senate  contain  provisions  affect¬ 
ing  the  rights  of  tribes  under  what  are  called  “638”  con¬ 
tracts. 

Congress  has  never  provided  sufficient  funds  to  fully 
implement  the  Act,  and  has  limited  contract  support 
costs  since  1 994.  Meanwhile,  more  tribes  have  entered 
the  “638”  programs,  resulting  in  increased  demand  for 
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these  funds.  This  year,  rather  than  address  the  short¬ 
falls  in  funding  for  this  critical  program,  the  House 
and  Senate  have  included  policy  riders  in  the  FY99 
Interior  Appropriations  bills  to  place  a  moratorium  on 
new  self-determination  contracts  and  to  limit  contract 
support  funds.  By  perpetually  underfunding  “638” 
contracts.  Congress  has  severely  undermined  positive 
movement  toward  tribal  self-determination. 

Tribal  Sovereignty  Ignored.  For  the  past  two  years. 
Rep.  Istook  (OK)  has  attempted  to  attach  a  rider  to  the 
House  Interior  Appropriations  bill  that  would  forbid 
the  Secretary  of  the  Interior  from  taking  lands  into 
trust  for  a  tribe  unless  the  tribe  enters  into  taxation 
agreements  with  state  and  local  governments.  This 
year  he  again  announced  plans  to  introduce  such  a 
rider.  House  leaders  asked  Rep.  Istook  to  withhold  his 
amendment  at  the  request  of  Rep.  Wes  Watkins,  who  is 
facing  a  difficult  reelection  in  Oklahoma.  In  exchange 
for  his  cooperation,  Istook  has  reportedly  been 
promised  that  his  legislation  will  become  a  “leadership 
bill”  in  the  next  Congress. 

Istook’s  proposal  would  essentially  give  state  and 
local  governments  absolute  veto  power  over  tribes’ 
efforts  to  restore  parts  of  their  decimated  land  base. 
Tribes  would  be  powerless  if  states  refused  to 
negotiate  in  good  faith  or  proposed  outrageous  tax 
plans.  State  governments  already  can  and  do  collect 
lawfully  imposed  taxes  on  sales  made  on  tribal  lands 
to  non-members  of  the  tribe.  However,  some  states 
have  chosen  not  to  do  so  out  of  respect  for  tribal 
self-governance  or  a  desire  to  support  the  tax  base  of 
tribal  governments. 

The  Istook  amendment  would  violate  the  historic  gov- 
emment-to-govemment  relationship  between  federally 
recognized  tribal  governments  and  the  U.S.,  and  would 
allow  state  and  local  governments  to  assert  authority 
over  an  area  of  policy  that  the  Constitution  has 
expressly  reserved  for  Congress.  As  the  Supreme 
Court  has  stated,  “(Tribes)  owe  no  allegiance  to  the 
states,  and  receive  from  them  no  protection...  the  states 
where  (tribes)  are  found  are  often  their  deadliest  ene¬ 
mies”  (U.S.  V.  Kagama,  1886).  States  have  historically 
failed  to  act  in  good  faith  toward  tribal  governments, 
and  tribes  are  understandably  fearful  of  this  proposal. 


YOU  CAN  MAKE 
A  DIFFERENCE! 

You  can  make  an  important  difference  in  the  way 
Congress  votes.  This  is  particularly  true  in  Indian 
affairs,  where  members  of  Congress  may  have  an 
unformed  opinion  and  could  be  more  likely  to 
take  their  cues  from  constituents’  concerns.  Help 
to  ensure  that  your  elected  officials  will  take  note 
of  tribal  issues  by  trying  the  following: 

■  Attend  public  forums  such  as  community 
meetings,  campaign  rallies,  or  debates  where 
candidates  are  scheduled  to  appear.  Ask  them 
how  they  will  vote  on  specific  issues  concern¬ 
ing  treaty  rights,  tribal  sovereignty,  and  fulfill¬ 
ing  the  federal  trust  responsibility.  This  will 
not  only  help  to  bring  candidates’  views  into 
the  light,  but  will  make  it  clear  that  these  are 
pivotal  issues  for  some  voters. 

■  Research  the  voting  records  of  incumbents. 
One  cannot  assume  a  candidate’s  stance  on 
issues  of  concern  to  tribes  simply  by  their 
party  affiliation  or  position  on  other  issues. 
Although  there  were  few  recorded  floor  votes 
on  Indian  affairs  legislation  in  the  105th 
Congress,  pivotal  votes  did  take  place  in  com¬ 
mittees.  Contact  your  member  of  Congress  to 
find  out  if  she  or  he  has  made  any  recorded 
votes  on  Indian  issues,  and  to  ask  their  posi¬ 
tions  on  specific  legislation  discussed  in  past 
Indian  Reports  or  Updates. 

■  Ask  to  meet  with  candidates  for  further  dis¬ 
cussion  of  tribal  concerns.  Use  past  Indian 
Reports  and  other  FCNL  resources  as  educa¬ 
tional  background  material,  or  contact  organi¬ 
zations  such  as  the  National  Congress  of 
American  Indians  for  more  information. 

■  Vote  in  the  November  elections.  The  1 996 
elections  marked  a  watershed  year  for  voter 
turnout  in  Indian  Country.  It  will  be  critical  to 
build  upon  this  momentum  at  the  polls  this 
November. 
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The  Indian  Report  is  a  publication  of 
the  Friends  Committee  on  National 
Legislation  (FCNL).  FCNL  policy 
emphasizes  upholding  treaty  rights, 
insuring  the  fulfilment  of  the  federal 
trust  responsibility,  and  assuring  the 
right  of  Native  American  communi¬ 
ties  to  self-determination.  We  seek 
to  be  guided  by  the  views  of  Indian 
Tribes,  communities  and  organiza¬ 
tions  across  the  country.  The  follow¬ 
ing  individuals  contributed  to  this 
issue:  research  and  writing  -  Aura 
Kanegis,  Ned  Stowe;  editing  - 
Alison  Oldham,  Joe  Volk;  circula¬ 
tion  -  Barbara  Ginsburg;  desktop 
publishing  -  Carole  Thieme. 


VOTER  INVOLVEMENT  IN  ‘98  =  CONGRESSIONAL 
RESPONSE  IN  THE  106TH 


In  the  1996  elections,  tribes  began  to  truly  flex  their 
political  muscles.  The  big  story  was  not  the  campaign 
contributions  that  the  media  have  focused  on  recently, 
but  the  significant  increase  in  voter  turnout.  Some  saw 
this  increased  participation  as  an  early  harvest  from  the 
seeds  of  political  activism  and  awareness  that  were 
sown  on  reservations  in  the  1 970s.  Others  viewed  the 
increase  as  a  response  to  the  104th  Congress’s  poor  vot¬ 
ing  record  on  issues  affecting  tribes. 

In  South  Dakota,  heads  turned  in  1996  as  Native 
Americans,  angry  with  Sen.  Pressler’s  poor  voting 
record  on  tribal  concerns,  successfully  voted  to  replace 
him  with  Rep.  Tim  Johnson.  Native  Americans’  voting 
clout  is  being  felt  elsewhere,  too.  This  year,  plans  by 
Rep.  Istook  (OK)  to  introduce  another  rider  blocking 
tribes  from  taking  lands  into  trust  were  put  on  hold,  out 
of  the  apparent  concern  that  a  floor  fight  on  the  issue 
would  damage  the  reelection  prospects  for  another 
Oklahoma  incumbent.  Rep.  Wes  Watkins,  by  taking 
away  Native  American  votes. 

These  events  demonstrate  the  power  that  Native 
Americans  and  their  supporters  can  have  in  the  political 
process.  If  this  voting  trend  in  Indian  Country  continues, 
it  could  manifest  itself  in  a  much  more  positive  atmos¬ 
phere  toward  tribal  concerns  in  Congress. 

Indian  affairs  are  among  the  most  truly  bipartisan  areas 
of  politics,  with  some  of  Indian  Country’s  best  friends 
and  worst  foes  sitting  on  both  sides  of  the  aisle  in 


Congress.  It  is  also  one  of  the  least  understood  areas  of 
federal  law.  Few  congressional  candidates  know  much 
about  the  historic  federal-tribal  relationship.  It  is  a  dan¬ 
gerous  state  of  affairs  for  Indian  Country  when  mem¬ 
bers  of  the  legislative  body  charged  with  trusteeship  of 
tribes  know  so  little  about  Indian  law  and  policy. 

It  is  of  utmost  importance  that  our  elected  representa¬ 
tives  understand  the  fundamentals  of  Indian  law,  the 
gravity  of  the  federal  trust  responsibility  to  tribes,  the 
importance  of  tribal  sovereignty  and  treaty  rights,  and 
the  history  of  federal  Indian  policy.  This  message  must 
be  clearly  conveyed  to  candidates  on  the  campaign  trail 
and  at  the  polls  this  November. 


Reprinting  Indian  Report  Items 

We  encourage  our  readers  to  copy  and  distribute  items 
from  FCNL's  Indian  Report.  When  doing  so,  please 
include  the  following  credit; 

“Reprinted  from  the  Indian  Report,  [issue  #,  quarter  and 
year]  published  by  the  Friends  Committee  on  National 
Legislation." 

We  would  very  much  appreciate  your  sending  us  a  copy 
with  a  brief  note  indicating  how/where  the  item  was 
used  and  the  approximate  numbers  of  copies 
distributed.  ■ 


